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§§222-228; 126 Am. St. Rep. 119, note; 5 R. C. L. 843. The court argued 
as follows : a chose in action acquired by the husband with community funds 
is community property, and a policy of insurance is a valuable chose in 
action. Estate of Dobbell (1894) 104 Cal. 432, 38 Pac. 87, 43 Am. St. Rep. 123. 
Designation of a beneficiary under a policy, reserving a right of substitution 
to the assured, is a present gift of a contingent future benefit. Martin v. 
Moran (1895) 11 Tex. Civ. App. 509, 32 S. W. 904; Smith v. Metropolitan 
Life Ins. Co. (1908) 222 Pa. St. 226, 71 Atl. 11; Estate of Dobbell (1894) 
104 Cal. 432, 38 Pac. 87. The death of the assured completes the gift, and 
vests in the beneficiary such part of the proceeds as the assured is com- 
petent to donate. Hoeft v. Supreme Lodge (1896) 113 Cal. 91, 45 Pac. 185, 
33 L. R. A. 174. A gift of community property by the husband, not con- 
sented to by the wife under Section 172 of the Civil Code, is not void but 
only voidable by the wife as to half of the same. Dargie v. Patterson (1918) 
176 Cal. 714, 169 Pac. 360. As a result of this reasoning, the court held 
that there was a gift of the policy and not of the premiums, and the wife 
accordingly was entitled to half of the proceeds instead of half of the 
premiums. 



Constitutional Law: Property Tax: Constitutionality of Domestic 
Tax on Seat in Foreign Stock Exchange— A property tax was levied in 
Ohio on a seat in the New York Stock Exchange owned by an Ohio broker. 
The tax was sustained in the state court and plaintiff assails it as violative 
of the due process clause on the ground that Ohio had no jurisdiction to 
tax. Held: that the seat is personal property, without fixed situs, has a 
taxable situs at the domicil of the owner, and could therefore be taxed in 
Ohio, without violating the Fourteenth Amendment, despite the fact that 
it may also be taxed in New York. Anderson v. Durr (1921) — U. S. 
— , 66 L. Ed. 18, 42 Sup. Ct. Rep. 15. 

A membership in a stock exchange, although partaking of the nature of 
a personal privilege, assignable only with qualifications, is taxable property. 
Rogers v. Hennepin (1916) 240 U. S. 184, 60 L. Ed. 594, 36 Sup. Ct. Rep. 
265. According to the majority opinion in the principal case the privilege 
of such membership is not confined to the real estate of the Stock Exchange, 
but includes the right to deal through other members on "split commissions" 
and the privilege of holding oneself out in Ohio as a member and thereby 
to conduct a lucrative business through other members in New York. As 
such it is personal property and governed by the maxim mobilia sequunhir 
personam. In a short dissent Holmes, J., remarks that "all rights are in- 
tangible personal relations between the subject and the object of them created 
by law" and finds that here the object is so local that it should stand like 
an interest in land. Intangible personal property is taxable at the domicile 
of the owner. San Francisco v. Mackay (1896) 113 Cal. 392, 45 Pac. 696. If 
it acquire a "business situs" it is also taxable in the state where situated. 
Fidelity Trust Co. v. Louisville (1917) 245 U. S. 54, 62 L. Ed. 669, 38 Sup. 
Ct. Rep. 40. This includes a seat in a stock exchange. Rogers v. Hennepin, 
supra. Taxation by both states, that is by the state where the res is situated 
and by the state of the owner's domicile, though upon identical property 
interests, is not forbidden by the Federal Constitution. Kidd v. Alabama 
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(1903) 188 U. S. 730, 47 L. Ed. 669, 23 Sup. Ct. Rep. 401; Fidelity Trust Co. 
v. Louisville, supra. The principal case is thus amply sustained by judicial 
authority. 



Contracts: Remedy Provided for in Compromise Agreement: Remedy 
for Fraud Inducing Compromise — Pursuant to a compromise agreement the 
plaintiff dropped from the calendar suits then pending against the defend- 
ants, who, in consideration therefor, transferred to the plaintiff their 
interest in certain lands, and agreed to procure the documents necessary to 
effect the transfer. The agreement further provided that the plaintiff, upon 
the defendants' default in performing the same, might restore the prior 
suits to the calendar. The defendants failed to keep their agreement. The 
plaintiff sues, not for breach of the compromise agreement, but for the 
alleged deceit of the defendants which had induced him to enter into the 
same and for breach of a collateral warranty as to the extent of the de- 
fendants' interests in the lands. Held: that the action would lie and that 
the plaintiff's remedy was not restricted to a restoration of the prior suits. 
Howland v. The Meximerican Company (1921) 36 Cal. App. Dec. 948. 
Hearing in Supreme Court denied Feb. 6, 1922. 

It is well settled that one party to a compromise, after the other's 
default, may waive his original cause of action and sue for breach of the 
compromise. 12 C. J. 360. Similarly, as the principal case holds, he may 
sue for the deceit which induced- the compromise (Grabenheimer v. Blum 
(1885) 63 Tex. 369) and this rule is not affected by a recital therein that 
the original cause of action may be revived upon the other party's default. 
Logically, as the English cases hold, the damages in deceit should be not 
the value of the thing promised, in this case the land, but of the thing given 
up, in this case the cause of action. In California and some other jurisdic- 
tions, however, the rule is otherwise. Hines v. Brode (1914) 168 Cal. 507, 
143 Pac. 729. In the case of a contract to convey land, where the title proves 
defective and there are no warranties, there is ordinarily no cause of action. 
If, however, there have been fraudulent representations an action for deceit 
will give damages based on the value of the land under the California rule. 



Pleading: Continuance During Pendency of Another Action — A pro- 
cured a judgment against B and B appealed. Pending the appeal, B sued 
A, who, by way of set-off, pleaded the judgment and moved for a continu- 
ance until the determination of the appeal. The motion was granted. Held: 
that the court had acted properly in that a judgment that would be res 
judicata concerning matters in a second action may be availed of by a con- 
tinuance of that second action until the adjudication of the first hearing 
became final. Houghton v. Superior Court (1922) 63 Cal. Dec. 33. 

It was early decided in California that, until judgment had been finally 
determined on appeal (Harris v. Barnhart (1893) 97 Cal. 546, 32 Pac. 589), 
or until the time for appeal has passed (Naftzager v. Gregg (1893) 99 Cal. 
83, 33 Pac. 757), it was not res judicata of the issues involved in a second 
action. Clearly, a party to that second action might avail himself of it by 
a plea in abatement (Brown v. Campbell (1895) 110 Cal. 644, 43 Pac. 12; 
Connor v. Bank of Bakersfield (1917) 174 Cal. 400, 163 Pac. 353), and prob- 



